ACQUITTAL. 
See Criminal Law, 11. 
ACT OF THE LEGISLATURE. 
See Evidence, 10, 11. 


ACTION. 


1. When A is indebted to B for so much money loaned, 
an action for money advanced will not lie in favor of - 
C. Davies, cashier, vs. Byrne 


See Bill of Exchange, 1 to 4. Pleading, 1. 
ADMINISTRATORS, EXECUTORS AND GUARDIANS. 


1. Both by the Common Law and by Statute, the per- 
son entitled to the estate of a decedent, is entitled to 
the administration. Leverett vs. Dismukes 


. Where the intestate leaves neither widow nor child 
or children, nor the representatives of children, nor fa- 
ther nor mother, but a married sister, who is his sole 
distributee and heir at law, the husband of the sister is 
entitled to administration in preference to the uncle, not- 
withstanding the latter is nearer in blood to the deceased. 
Ibid. 


. By the Act of 1828, a feme covert is disqualified from 
acting as a representative of an estate during coverture, 
vot x 74 
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and whenever the wife is excluded by reason of her 
marriage, the husband is entitled to be substituted in 
her stead. Ibid. 


. Ina suit on a guardian’s bond by the ward against the 
guardian alone, itis not good cause for non-suit, that 
the plaintiff has not averred and proved a judgment or 
decree against the guardian in his representative charac- 
ter, because the suit is against him as such. Ragland 
Ns So in iar ovsdanwnetdecindenousededediusuce ses 


. When returns are made to the Clerk of the Court of 
Ordinary, under the Act of 1820, it is the duty of the 
Court to pass them to record, or reject them at the next 
term of the Court after they are rendered to the Clerk, 
and if judgment is had after that time, passing them to 
record, such judgment is irregular, and may be set aside by 
a proceeding properly instituted for that purpose; but 
such judgment cannot be attacked collaterally, and will 
be sufficient, while unrevoked, to admit the returns in evi- 
dence ina suit by a ward against his guardian. Ibid. 


. A minor, whose parents are in life and who has a separate 
estate, held to be an orphan inthe meaning of the Act of 
1799, “entitled an Act for the better protection and se- 
curity of orphans and their estates,” and entitled to the 
preference therein given to orphans. Ibid. 


. Property mortgaged and not sold under the mortgage at 
the time of the death of the mortgagor, held to be assets 
in the hands of his executor or administrator, out of which 
orphans are entitled to be paid, to the exclusion of the 
mortgage creditor. Ibid. 


. The preference given to orphans and the estates of de- 
ceased persons, under the Act of 1799, overrides all liens 
upon the property of a deceased guardian, executor or 
administrator. Jdrd. 
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9. Where an executor or administrator is removed and an 
administrator de bonis non is appointed, at Common Law, 
he can only administer upon the estate unadministered, 
and cannot call the removed executor or administrator to 
account. Hardwick and Gilbert vs. Thomas et al......+.. 


10. If there has been a fraudulent sale of the effects of the 
estate, by collusion between the removed administrator 
and the purchaser, the administrator de bonis non can, at 
Common Law, proceed against the removed administra- 
tor and the purchaser, and set aside such sale and col- 
lect in the effects so fraudulently sold. Ibid. 


11. By the Act of 1845, the removed executor is made 
hable to account with the administrator de bonis non, and 
he may be compelled to account. Ibid. 


12. Since the Act of 1845, the creditors cannot sue to collect 
in the assets, or cause the removed executor or adminis- 
trator to account, where there is an administrator de bonis 
non, unless such administrator is insolvent or colludes 
with the debtors, or refuses to sue, or some other ground 
of equitable interference. Ibid. 


13. When in such a suit, they rely upon the refusal of such 
administrator to sue, they must expressly charge a refu- 
sal, after request to sue, or charge such facts as show 
such neglect, as will raise a presumption of refusal, and 
that their rights as creditors are endangered. Ibid. 


14. An unauthorized sale of negroes by the representa- 
tives of an estate, does not divest the title of the estate 
to the property. Worthy et al. vs. Johnson et al......... 


15. A plaintiff in ejectment is entitled to sue for and reco- 
ver land, under letters of administration, authorizing him 
to administer “ the goods and chattels, rights and cred- 
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its,” &c. of his intestate. Williams vs. Rawlins, adm’r, §c. 491 





588 INDEX. 


16. Where a judgment was obtained against an intestate, 
in his life time, and an execution issued thereon after his 
death, was levied upon his estate before the expiration of 
the twelve months from the date of administration, held that 
such levy was not illegal, and that the creditor was not 
restrained from proceeding during the twelve months. In- 
I MMI Dee nctannscthssxsawewdbacvecnasoasadestne 


See Equity, 14,29. Evidence, 12. Limitation of Actions, 
4,10. Lost Papers,1. Warranty, 9. 


ADMISSIONS. 
See Evidence, 8. 
AGENT. 


See Principal and Agent. 
ALIMONY. 


See Husband and Wife. 
AMENDMENT. 


1. The doctrine of amendments of records and judicial 
proceedings in England andin this country, stated. Short 


2. The Supreme Court will not control the discretion of the 
Circuit Court in refusing to allow a nunc pro tunc judg- 
ment of non-suit, founded uponan entry on the Judge’s 
docket, and parol proof of what was ordered to be done, 
ten years having intervened. Ibid. 


3. It is not competent for a plaintiff, at the trial term of a 
cause, to amend his declaration, by adding a count there- 
to, containing a new and distinct ground of injury not 
before complained of. Pearson vs. Retd.......serseseeeee 
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See Equity Practice, 2to5. New Trial, 6. Pleading, 2. 
Practice vf Supreme Court, 7. 


APPEAL. 


1. In a cause pending in the Superior Court, it is compe- 
tent for the parties to appeal, by consent, without paying 
costs or giving bond, and without affidavit of inability to 
Ce tb. BOE WE. Trice skscsrsicticscemssinecomnenons 426 


See Bond, 2, 3, 4. 
ASSIGNMENTS. 


1. The cashier of a bank may do, independently of a 
board of directors, whatever properly appertains to his 
office ; and one of these acts is to pay the debts of the 
bank, by a transfer of negotiable securities. It is not, 
therefore, competent to show that sucha transfer is void, by 
proof that it was made after the board of directors had 
resigned, and when the presidency of the bank had been 
assumed by a person who was neither an officer or di- 
rector. Held, farther, that such a transfer, made under 
such circumstances, is valid in law, but that it is admis- 
sible to prove these facts upon an issue of fraud, i fact, 
ornot. Carey, assignee, et al. vs. Giles, recetver......++++ 9 


2.~An assignment made by an insolvent bank, to pay an 
existing debt to a creditor, is not void in law, by the 
General Law, or under the Act of 1818, because the 
amount of effects assigned is larger than would be rea- 
sonably sufficient to pay the debt, and because there is a 
stipulation that the excess shall be returned to the bank. 


Ibid. 
3. It is competent to attack such an assignment upon the 


_ ground of fraud, in fact, and any fact or circumstance 
within the allegations of complainant’s bill, may be pro- 
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ven, which will go to show that the bank intended to per- 
petrate a fraud in making the assignment. Ibid. 


4. Is an assignment by a debtor of a part of his property to 
trustees, for the benefit—1st, of such creditors as should, 
within a given time, execute a release, and the surplus, 
if any, to the other creditors generally, valid? Quere. 
INN 4s asencsonnosccsasnsecnacneteuesrontenqrets 


5. When the deed is for the payment of the creditors, their 
assent will be presumed, unless their dissent be express- 
ed. Ibid. 


6. It has been held, that if the creditors are not parties or 
privies to the deed, and the trustee has not dealt with 
them in performance of its provisions, that the deed ope- 
rates merely as a power to the trustee, and is revocable 
by the debtor; but the revocation must be made before 
the creditors have affirmed the trust by filing their bill to 
enforce it. Ibid. 


7. The death of the debtor does not operate as a revoca- 
tion of the trust. Ibid. 


8. An assignment to creditors for the payment of their 
debts, or to trustees for that purpose, cannot be said to be 
without consideration, especially if one of the trustees be 
himself a creditor, and the conveyance purports to be 
founded upon a consideration, however small. Ibid. 


9. A deed void as to creditors, may, nevertheless, be good 
between the parties. Ibid. 


See Equity, 7, 8, 11, 12, 20. 
ATTACHMENTS. 


1. The plaintiff in attachment swears that there is due to 
him, from the defendant, on note, forty-five dollars and 
ninety-two cents, besides interest; Held, that a bond 
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given only for double the sum of forty-five dollars and 
ninety-cents, is a compliance with the Statute which re: 
quires the plaintiff in attachment to give bond in a sum 
equal to double the amount sworn to be due. Saulter & 
Toy Wh. BR elcidki etcetera 510 


ATTEMPTS TO COMMIT CRIMES. 


See Criminal Law, 15. 
ATTORNEYS. 


See Practice Superior Courts, 1 to 6, 16. 
BAIL. 


1. For the purpose of fixing bail, the ca. sa. against the 
principal must be returned to the next succeeding term 
of the Court from which it issued. Lichten & Baker vs. 


MBB ccciivicciemenwitiivinimeddemaee ae 138 


2. No intermediate return is sufficient to fix the bail; nei- 
ther can it be regarded as the return required by law. 


Ibid. 


3. If the pleadings show that the ca. sa. was mm fact re. 
turned into the Clerk’s office by the Sheriff, with an entry 
of non est, &c. thereon, several weeks before the term of 
the Court to which it is made returnable, it constitutes a 
good defence to the sci. fa. sued out against the bond. 


Ibid. 


4. During the time that intervenes between the teste and re- 
turn of the ca. sa. it must remain in the officer’s hands, 
subject, if possible, to be executed. Ibid. 


BANK BILLS. 


See Criminal Law, 2. 








592 INDEX. 


BANKS. 


1. In an action brought by a bill-holder against a stock- 
holder, under the 11th section of the charter incorporating 
the Planters’ & Mechanics’ Bank of Columbus, for the 
ultimate redemption of the bills issued by the bank: 
Held, that the stockholder was only liable to pay interest 
on the bills from the time of demand of payment there- 
of, made by the bill-holder of the stockholder, and not 
from the time of demand on the bank. Lane vs. Morris. 162 


‘2. In an action by a bill-holder against a stockholder, 
founded upon the 11th section of the charter, which de- 
clares that the persons and property of the stockholders 
shall be pledged and held bound, in proportion to the 
amount of shares and the value thereof, which each indi- 
vidual may hold in said bank, for the ultimate redemp- 
tion of the bills or notes: Held, that the value of the 
stock was to be estimated according to the valuation 
placed upon it by the 2d section of the charter : viz. one 
hundred dollars. Ibid. 


See Assignments 1,2, 3. Equity, 21. Equity Practice. 1. 
BASTARDY. 
See Evidence, 10, 11. 
| BILL OF REVIEW. 
See Equity, 1. 
BILLS OF EXCEPTIONS. 
See Practice Supreme Court, 1 to 7. 
BILLS OF EXCHANGE. 


1. Where a bill is indorsed to A B, cashier of the Bank of 
Augusta: Held, that A B might sue in his own name, 
or the bank may sue, and a suit in the name of A B, 
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cashier, &c. is a suit by A B, individually. Davis, 
Cachan, 00. Bepibercsece ccesceveveseceesavescepeetucesestiavake 329 


2. In an action by an indorser of a foreign bill against the 
drawer, it is necessary to aver notice of the dishonor of 
the bill, or that which the plaintiff relies on as an excuse for 
not giving notice; also, to aver a protest for non-pay- 
ment or an excuse for not protesting. Ibid. 


3. It is not necessary to present a foreign bill for accept- 
ance, when it is payable at a time certain. Ibid. 


4, When the holder of a bill of exchange without showing 
his title thereto, by an indorsement from the person to 
whose order it was payable, relied upon a promise to pay 
it by the drawer, in a count containing these facts and 
setting forth the bill and the promise: Held, that the pro- 
mise is without consideration and void, there being no 
privity between the plaintiff and the defendant. Ibid. 


BILL OF PEACE. 


See Equity, 23, 24. 
* BOND. 


1. A defendant arrested under a ca. sa. from Justices’ 
Court, gave bond for his appearance at the Justices’ 
Court from term to term, and not to depart thence, with- 
out leave of the Court, and was discharged by the Con- 
stable: Held, that the bond was a nullity, and that the 
Constable was liable to the plaintiff in fi. fa. upon a 
rule, for the amount of the execution. Jaircloth vs. 


2. If A agrees to join B as his surety in an appeal bond, 
and executes and delivers the same as and escrow, on con- 
~ dition that C shall join in and execute the bond as co- 
surety, but C never unites in the bond, A is released 


vou x 75 
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from all liability thereon, at Law or in Equity. Riley vs. 
iia crasinnbennsnnesvnnviatnenn tonmtitvieliiaiilassAbanihie’ 414 


3. As between the obligee and obligor, the latter ought not 
to be permitted to allege that his deed-was not delivered 
on the day it bears date, for the purpose of defeating a 
recovery. He should in such case, be held concluded 
by his signature. bid. 


4, An appeal bond signed by four sureties, who gave the 
Clerk to understand at the time of its execution, that a 
fifth, whose name was contained in the body of the in- 
strument, was to sign also, may be considered as deliv- 
ered absolutely, and not as an escrow. Ibid. 


See Administrators, &c. 4,5. Attachment, 1. 
BOND FOR TITLES. 


See Equity, 15, 16, 17. See Bail, 1 to 4. 


CA. SA. 
See Bond, 1. 
CASHIER. ° 
See Assignments, 1, 2, 3. 
CHARACTER. 


See Criminal Law, 12. 
CHARGE OF THE COURT. 


1. The Court in charging the Jury, does not violate the 
Act of 1850, in explaining to them the nature and effect 
of direct or circumstantial evidence. Bullock vs. The 
BE sci valida avavnc cksnctabehaurscnvessacnacagetustavencens péaces 46 


2. It is no error in the Court to refuse to charge as asked, 
provided the instructions called for are not authorized by 
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the evidence exhibited on the trial, and are applicable to 
a different state of facts. Lessee oy Pendergrast vs. Pra- 
Sar 60d GMM a.aa ccnnnsinnnavessenesinnessieadvenmmmenasctnets 218 


3. A judgment will not be reversed merely because a charge, 


legal in itself, may not be sufficiently full, or is calcula- 
ted to mislead the Jury. In each case itis proper to ask 
an explanatory or additional charge. Ellis vs. The Lessee 
OF Bs Seieniei cdi lctaentinnnsees . ea aga adciee 253 


. Where a legal and proper request is made on the Court 


to charge the Jury, the party making such request is en- 
titled to have the instructions prayed for, given to the 
Jury as requested ; and it is error in the Court to say to 
the Jury, “such is the law,” in responding to such re- 
quest. Damis-as. The Beals. ..isceccscvscccsevsnsctevesscese 100 


. It is not error in the Court to refuse to give in charge to 


the Jury, a principle of law which grows solely out of 
evidence which the Court has withdrawn from the Jury, 


. Where plaintiff in ejectment has shown a good title in 


himself, and the defendant relies upon a paramount out- 
standing title, it is not error in the Court to instruct the 
Jury, that he must show a clear and indisputable title in 
some one else. bid. 


. When requested to do so, it is not only the province, but 


the duty, of the Court, on the trial of Equity causes, to 
instruct the Jury what portions of the defendant’s answer 
are responsive to the complainant’s bill, so that the Jury 
may understand from the proper source, what is legal 
evidence for their consideration. Beall, administratriz, vs. 
Beahh and Bs 000k scivvivsesersecescedesnsede vessesvent dunes 342 


8. It is error in the Court to charge the Jury, on an assumed 
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state of facts, which had not been proved. Perry, for the 
I CRIS his ond ddaisdeeiesindececd silivech tides 362 


9. It is error for the Judge to express an opinion to the 
Jury on the facts proven. Reatteree vs. Nelson............ 439 


10. It is not the province of the Court to express an opin- 
ion as to the sufficiency of the evidence in a criminal 
case. The Jury alone have the right to determine upon 
the force and effect of the facts and circumstances proved, 
and whether or not they are satisfactory in warranting them 


in finding the defendant guilty. Berry vs. The State... 511 


See Criminal Law, 12, 13, 14. 
CLAIM. 

See Practice Superior Court, 13. 

COLLATERAL SECURITY. 
See Promissory Notes, 1. 

CONSTABLE. 

See Bond, 1. 

CONSTITUTIONAL LAW. 


1. The Supreme Court has the right to decide upon the con- 
stitutionality of an Act of the Legislature. Winter vs. 
a sdisshve sah codessavencevevetpecsenaneseqnascageagiocespves 190 


2. The objection to a law, on the ground that it impairs the 
obligation of a contract, does not depend upon the ex- 
tent of the change which the law may make in it. Jb. 


3. Any deviation from its terms, by imposing conditions not 
expressed in the contract, however minute or apparently 
immaterial in their effect, is within the constitutional pro- 
hibition. dé. 
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4. A contract entered into between the State and an individ- 
ual, is as fully protected by this prohibition, as a contract 
between two individuals. Ibid. 


5. A constitutional Act of the Legislature is equivalent to 
a contract, and when performed, is a contract executed. 
And whatever rights are thereby created, a subsequent 
Legislature cannot impair. Idd. 


6. Courts have nothing to do with the wisdom, policy or 
expediency of a law. These are matters purely of legis- 
lative deliberation and cognizance. Ibid. 


7. Itis the duty of Courts to put such a construction upon 
Statutes, if possible, as to uphold them and carry them 
into effect. Ibid. 


8. Where a suit was commenced against two defendants, re- 
siding at that time in Marion County, and before trial and 
judgment, the new County of Macon was created, em- 
bracing that portion of the territory of Marion on which 
the defendants resided, and no provision was made in the 
Act for the transfer of suits from the old to the new 
County: Held, that by operation of law, under the 
provisions of the Constitution, the new County of Ma- 
con was the proper County for the trial of the cause ; 
that being the County wherein the defendants resided. 
Perkins, Hopkins and White et al. vs. Patten......+++++00+. 241 


9. Where, by the charter incorporating the City of Rome, 
which gave power and authority to the Mayor and Coun- 
cil to pass all by-laws and ordinances that should appear to 
them necessary and proper, for the security, welfare and 
interest of said'City, or for preserving the peace, health, or- 
der and good government thereof, and also to authorize said 
Mayor and Council, to license persons to retail spirituous 
liquors within the said City: Held, that it was competent 
for said Mayor and Council to pass an ordinance to pro- 
hibit the retail of spirituous liquors by those to whom li- 
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cense had been granted within the City, after the hour of 
ten o’clock at night; such ordinance not essentially am- 
pairing the right to retail under the license granted, but 


only regulating the exercise of it, for the benefit of the 
peace, order, and good government of the City. Eras- 





tus Morris vs. The City Coun cil of Rome......scecsseee 532 


See Criminal Law, 7. Grant, 14. 
CONTINUANCE. 


See Criminal Law, 6 to9. Practice Superior Court, 1 to 10 
14. Practice Supreme Court, 8. 


CONTRACT. 


1. A contract in general restraint of trade is void, but if 
in partial restraint of trade only, it may be supported, 
provided the restraint be reasonable, and the contract 


founded on a consideration. Holmes vs. Martin......... 503 


2. Where H sold to A, a town lot with a restriction that it 
should not be used as a tavern: Held, that the restriction 
was valid. Ibid. 


3. A general conveyance may be limited by restrictive 
words in the same instrument. Ibid. 


4. It is competent for the vendor to convey the fee to the 
vendee, and reserve certain rights to himself, his heirs 
and assigns. Ibid. ; 


5. In a suit brought upon an instrument in these words, 
“For value received, I promise to pay Gideon Hotchkiss, 
five hundred dollars at Hopkins & Hardeman’s foundry 
at Augusta—said Hotchkiss’ present account to go in 
part payment. ‘The said castings to be taken at 6 cts. 
per lb.:” Held, that no time being fixed by the contract 
for the delivery of the property, that there must be a de- 
mand and refusal proven. Hotchkiss vs. Newton......... 
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CORPORATIONS. 
See Assignments, 1. Constitutional Law, 9. 
COSTS. 
See Practice Superior Courts, 15. Slander, 1, 2. 
COVENANTS. 
See Warranty, 1 to 9. 
COUNTY. 
See Constitutional Law, 8. 
CRIMINAL LAW. 


1. Onthe trial of an indictment against a bank officer for 
embezzling a large sum of money from the bank, evi- 
dence going to show that he was in straightened circum- 
stances, and was dealing to a large amount shortly be- 
fore the larceny, in the purchase of lottery tickets, there- 
by creating the necessity upon him for the uSe of large 
sums of money, is admissible for the consideration of 
the Jury ; especially when corroborated by confessions 
of the prisoner himself, of large losses in the lotteries, 
about the time of the larceny. Bulloch vs. The State... 


2. In such an indictment, the description of the bank bills, 
by amounts, value, by what banks issued, and by whom 
signed and countersigned, is sufficient, without specify- 
ing the numbers of the bills and the dates thereof. 0. 


3. If some of the counts in the indictment be good, and 
others defective, and a general verdict of “guilty” be 
returned, the intendment of the law is, that the Jury 
find the charge in the guod counts to be true, and judg- 
ment will be rendered by the Courts thereon. Ibid. 


4. Where there are several counts in the indictment charg- 
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ing different grades of the same offence, with punish- 
ments differing in degree only, but of the same nature, 
and the Jury return a general verdict of “guilty,” the 
judgment will not be arrested, but the Court will award 
judgment for the highest grade of the offence charged in 
the indictment. bid. 


5. The principal offender and accessories after the fact, 
may be properly included in the same count in the indict- 
ment, and when so charged in the manner prescribed 
by the Penal Code of this State, the charge against the 
principal, and the charge against the accessories, will 
not be considered as separate and distinct counts, but the 
accusation against all will be considered as embraced 
in one count; especially when each count commences 
and concludes in the manner and form required by the 
Code; and such conclusion at the end of each count 
against such principal and accessories, is sufficient. Jb. 


6. The question discussed, whether when a person is ar- 
rested and committed for an offence, he is entitled to 
compulsory process to secure the attendance of witnesses 
before true bill found. Quere? Allen vs. The State... 


7. Does the 8th article of amendments to the Constitution 
U. S. confer any new right in this respect? Quere ? 
Tid. 


8. Notwithstanding a party charged with a crime may have 
compulsory process, for his witnesses even before 
indictment found, still,the omission to use it, is not such 
negligence as will deprive him of a continuance, if the 
witnesses are absent. bid. 


9. To entitle the accused to the aid of the Court, he should 
be guilty of no Jaches, but show due diligence on his part. 
id. 


10. Upon the trial of a criminal cause, it is error in the 
Court, after a Juror with eleven others has been chosen 








85 








ee 





INDEX. 601 


and sworn, to discharge him upon the ground of his hav- 
ing absented himself from the Court house without leave, 
without giving the parties an opportunity of removing 
his prima facie disqualification, occasioned by such ab- 
sence. Stanley vs. The Slate......s.sccccvcccccssoccessoncs 82 


11. When a demand for trial is made in pursuance of the 
18th section of the XIVth division of the Penal Code, 
and a Jury is impannelled and qualified to try the prison- 
er, both at the term when the demand is made, and at 
the term at which his discharge is moved, and he is not 
tried, he is then entitled to be absolutely discharged and 
acquitted of the crime charged in the indictment. Kerese 
ts. Tile BOMBS. iss ics sivecnosudivatigdsodsss duagheatoseasiites 95 


12. On the trial of a defendant for murder, where the de- 
fendant admitted the homicide, but rested his defence on 
the ground that it was justifiable: Held, to be error in 
the Court to charge the Jury, that defendant’s evidence 
of good character as a peaceable man, applied only to 
cases where it was a question whether the homicide had 
been committed by the accused. Davis vs. The State... 101 


13. In such a case it is error in the Court to charge the 
Jury, that “a reasonable doubt was, where it was doubtful 
whether a homicide had been committed, and if com- 
mitted, whether the accused was the slayer.” Ibid. 


14. On the trial of a defendant for murder, where the de- 
fence is justifiable homicide, or where the defence insists 
upon any inferior grade of homicide to that of murder, 
it is the duty of the Court to give to the Jury the defini- 
nition of each grade of homicide, as recognized by the 
Penal Code, and then leave the Jury to find him guilty of 
such grade as the evidence authorizes: Held, to be error for 
the Court to charge the Jury, that they must find the de- 
fendant guilty of murder, or voluntary manslaughter, or 
not guilty, thereby excluding from their consideration, 
involuntary manslaughter. bid. 

VOL x 76 
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15. Where a defendant was indicted for simple larceny in 
stealing a slave, and the evidence on the trial showed, 
that by his own confessions he had made a promise to 
carry the slave North, he (the slave) consenting to be 
sold once or twice on the way: Held, that the Jury 
might, under the 45th section of the XIVth Division of 
the Penal Code, find the defendant guilty of the attempt 
to commit the offence, without any special count in the 
indictment for that purpose. Clifford vs. The State...... 


16. In an indictment for larceny from the house, it is not 
necessary to allege that the accused entered with an in- 
tent to steal; the crime may be consummated where the 
original entry was not felonious. Berry vs. The State... 


17. If larceny from the house, or any other offence not cap- 
ital, committed by a slave, has been done by the pro- 
curement of a free white person, the law substitutes him 
or her in the place of the slave, and treats them as princi- 
palin the crime. Ibid. 


18. In an indictment for larceny from the house, the accu- 
sation was in these words, “the said J B, feloniously en- 
tered the dwelling house of the said W M, in the night 
time, and having so entered, seven thousand dollars, to 
wit : two thousand dollars in gold and silver coin ofthe 
value of two thousand dollars, and five thousand dollars 
in bank bills, of the value of five thousand dollars, the 
property of the said W M, in the said dwelling house 
being then and there found, did privately and feloniously 
take and carry away with intent to steal thesame:” Held, 
that the description of the money was sufficiently particu- 
lar, and that it was not necessary to allege or prove what 
portion of the coin were Washingtons or eagles, or Span- 
ish milled dollars, or that the bank bills were of such a 
date, issued by a particular bank and payable to some 
certain person. Ibid. 


19. On the trial of an indictment against a free white citi- 
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zen, the State may give in evidence the confessions of a 
negro, when extorted by the pain of punishment, provided 
they are proved by a white person, not as independent 
testimony, but as an inducement and in illustration of what 
was said and done by the accused, he being present, con- 
senting that the negro should tell all he knew. Ibid. 


20. In what sense are the Jury in a criminal case, judges of 
the law? Quere? Ibid. 


21. It is not the province of the Court to express an opin- 
ion as to the sufficiency of the evidence ina criminal 
case. The Jury alone have the right to determine upon 
the force and effect of the facts and circumstances proved, 
and whether or not they are satisfactory in warranting 
them in finding the defendant guilty. Ibid. 


22. It is the duty of the Court to keep the Jury together in 
a criminal case, from the time it is submitted to them, 
until they are finally discharged from its consideration. 
bid. . 

23. Should the counsel on both sides unite in petitioning 
the Court to permit the Jury to disperse, there would, per- 
haps, be no impropriety in granting the application, at 
any rate, in the trial of petty offences; still, itis a discre- 
tion which should be very cautiously -exercised under 
any circumstances. Jbrd. 


24, Proof that a trunk was taken and carried away from 
the house, in which there was money, is sufficient to 
sustain a charge of taking and carrying away money, 
especially when all the facts show the quo animo with 
which the trunk was taken. Ibid. 


See Practice Supreme Court, 8. 
CURRENCY. 


See Slander, 1. 
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DEED. 


1. A deed void as to creditors, may nevertheless be good 
between the parties. Jones vs. Dougherty.......000+00++ 273 


See Assignments, passim. Contract. Ejectment, 4. Evi- 
dence, 2 to 7,14. Fraudulent Conveyances. Pleading, 
4. Sheriff’s Sale, 14. Vendor and Purchaser, 1. Will, 4. 


DEMAND FOR TRIAL. 


See Criminal Law, 11. 
DEMURRER. 


See Equity, 1. 
DEVISE. 
See Will, 3. 
DISCOVERY AT LAW. 


1. Answers to interrogatories procured under the Act of 
1847, when responsive to the questions propounded, are 
conclusive, unless contradicted by two witnesses, or one 
witness and corroborating circumstances. Zeigler vs. 
Goeth GAPE so. cerisisvcedserssscvsecencose actnerae evee 289 


2. The party cannot set up inhis answer, an independent 
contract not elicited by the questions asked. Jbid. 


Usury, 1. 
DISMISSAL OE ACTION. 


See Dower, 5. 


DISMISSAL OF LEVY. 


See Pructice Superior Court, 13. 
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DIVORCE. 

See Husband and Wife. 
DORMANT JUDGMENT. 

See Judgment, 8. 

DOUBTS. 
See Criminal Law, 13. 

DOWER. 


1. In this State, a widow is entitled to dower in the wild 
and uncultivated lands of which her husband was seized 
during the coverture, at Common Law, and of such as 
he may be seized and possessed of at the the time of 
his death, under the Statute. Chapman vs. Schroder... 321 


2. On the application for dower, under the Act of 1824, 
the owner of the land is such a party in interest, as the 
Statute contemplates shall be notified of the intended ap- 
plication. Ibid. 


3. Where the defendant derives his title from the husband 
of the demandant, who was an alien: Held, that the de- 
fendant was estopped from denying the seizure of the hus- 
band on that ground. Ibid. 


4, The widow’s right to dower is not within the Statute of 
Limitations prior to the Act of 1839, nor is it barred by 
lapse of time merely, independent of any other equitable 
circumstances. Ibid. 


5. Where by an agreement between the attorney of the de- 
mandant and the defendant, to dismiss the application on 
payment of costs by the latter, the same was dismissed : 
Held, to be no settlement of the case or bar to the claim 


of dower. Ibid. 
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6. The claim of a demandant to dower, is a /egal claim, 
and if she has a legal title to dower in the lot of land, 
whether the defendant purchased, with or without notice, 
for a valuable consideration, does not in the least affect 
or impair that legal title. Ibid. 


_ ‘J. The proper time to raise the objection to the manner 
and extent of the assignment of dower, is when the return 
of the commissioners is made to the Court, as is provid- 
ed in the fourth section of the Act of 1825. Ibid. 


8. Three facts, by the Common Law, must be established, 
to maintain a demand for dower—marriage, seizure and 
death. Ibid. 


9. Where judgments were obtained against a husband pri- 
or to his marriage, and his estate is insolvent: Held, on 
the death of the husband, the wife is entitled to dower in 
his lands which have not betn sold under the judgment ; 
that the judgment created a lien on the lands, but the 
seizure was not divested untillevy and sale. Greene, ad- 
smtstsivalor, 08. Causey....cccrccccccccccccvcccccsccverccososes 


EJECTMENT. 


1. Vendees under judicial sales shall not be put tothe same 
proof in ejectment, as in common cases of persons buy- 
ing lands from individuals. Whatley vs. Doe ex dem 


2. A purchaser at Sheriff’s sale has only to show his deed, 
the execution under which the land was sold, and prove 
title in the defendant, or possession since the rendition of 
the judgment, and the onus probandi is cast upon the op- 
posite party. Ibid. 


3. A previous warrantor of the title may be a co-defendant 
in an action of ejectment, provided he would be amena- 
ble in damages in case of eviction. Redwine vs. Brown 


74 
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4, Either party in an ejectment cause, is entitled to im- 
peach by proof, and without making an affidavit that it is 
a forgery, the genuineness of a deed tendered in evidence, 
and if necessary, time will be given, upon suitable show- 
ing, to procure testimony. Williams vs. Rawlins......... 


See Charge of the Court, 6. Equity, 23,24. Grants, 1, 2, 
3, 4,10. Limitation of Actions, 1, 2, 3. 


EQUITY. 


1. In ordinary cases, the effect of a judgment overruling 
a demurrer to a bill of review in Georgia is, to throw open 


607 


the decree reviewed to a new hearing. If, however, the . 


error in law sought to be reviewed goes to the denial of 
the complainant’s right to maintain the original bill, then 
the judgment on demurrer is conclusive against him, and 
may be pleaded in bar unless reversed. Carey, as- 
signee, et al. vs. Giles, recetver...csecerseccecceccccececccccees . 


2. In a bill filed by the receiver of the Bank of Macon, to set 
aside an assignment of certain notes to the Bank of Co- 
lumbus : Held, that persons liable upon those notes, and 
who had been sued thereon by the assignee, and who 
were made parties defendants to the bill, have an inter- 
est in the question of title to their notes ; and upon the 
trial may introduce evidence and be heard as to that ques- 
tion, but that no decree can be rendered for or against 


them. Ibid. 


3. The Judge of the Superior Courts in this State is cloth- 
ed with the same powers as to interlocutory orders and 
‘provisional proceedings in Equity, as are usually exercis- 
ed by the Chancellor in England, until the cause is set 
down for trial on the merits. Jones vs. Dougherty.....++. . 


4. A temporary or ad intertm receiver roay not only be ap- 
pointed before answer, but even before the subpcena to 
appear and answer has been served, when it is shown 


273 
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that immense danger would ensue unless the property 
were taken under the care of the Court. bid. 


5. The affidavit of the party alone may be a sufficient ver- 
ification of tle facts to authorize the appointment of a 
receiver. Ibid. 


6. Creditors’ bills may be entertained in Georgia, there 
being nothing in the Constitution or laws of this State 
repugnant to such proceedings. Ibid. 


7. Assignments by debtors for the benefit of creditors are, 
in a peculiar sense, the objects of Chancery jurisdiction. 
Ibid. 


8. The remedy at Law is generally in such cases wholly 
inadequate as a measure of full relief. Ibid. 


9. Where there is a trust fund in danger of being wasted 
or misapplied, a Court of Equity will interfere upon the 
application of any of the creditors, either on his own be- 
half, orin behalf of himself and the other creditors, and 
by the appointment of a receiver, or in some other 
mode, grant relief. Ibid. 


10. If the trustee omits to act, when required by duty to 
do so, or is wanting in necessary care and diligence in 
the due execution of the trust which he has undertaken, 
a Court of Equity will interfere. bid. 


11. If a judgment creditor files his bill to enforce a trust 
executed by his debtor for the benefit of his creditors 
generally, it is a virtual waiver of his legal lien. Ibid. 


12. Where the conveyance is made by the debtor directly 
to the creditors, the assent must be given at the time of 
the assignment; but if the assignment be to trustees for 
the use of creditors, the legal estate passes and vests in 
the trustees, and Chancery will compel the execution of 
the trust for their benefit. “Ibid. 
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13. To protect a bill from the charge of multifariousness, it 
is not necessary that the interest of the parties be the 
same as to all the matters embraced in the suit; it will 
be sufficient if they have a common interest in one or 
more which are connected with the rest. Booth and 
another vs. Samper. .....cccrcccccccserscoseorcserecssoesocepecss 


14. Where a party has an interest in the estate of an intes- 
tate, as a judgment creditor, and it appears that the ad- 
ministratrix by fraud and collusion, is misapplying the 
assets of such estate in such manner as to imure such 
judgment creditor, a Court of Equity has jurisdiction to 
appoint a receiver to take charge of such assets; but 
before the Court will interfere with the due administra- 
tion of the assets in the hands of an executor or admin- 
istrator, a strong case must be made by the complainant ; 
he must show that he has good reason to fear some 
future probable injury. Dougherty vs. McDougald et al. 


15. A complainant who relies for relief upon a tender, must 
allege all the facts substantially, which are necessary in 
pleading atender at law. McGehee and another, executors, 
08. JONES. ..crcrccecccvcccvecccescecocecccncccesesevccceseosseeces 


16. A purchaser of land who is in possession cannot have 
relief in Equity against the payment of the purchase 
money, upon the mere ground of a defect of title before 
eviction. Ibid. 


17. If he is in possession under a deed with covenants of 
warranty, he must resort to his covenants; if under a 
bond for titles, he must resort to his bond. Ibid. 


18. If however, the obligor is insolvent or without the juris- 
diction of the Court, and there is no property within the 
jurisdiction which would be liable to the satisfaction of 
his damages, and there is an outstanding title para- 
mount to his, the purchaser will be entitled to relief 
von x 77 
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against the payment of the purchase money, to the ex- 
tent of his damages before eviction. bid. . 


19. 'The insolvency or non-residence must be distinctly 
alleged, and the defect of title with every other fact ne- 
cessary to enable the Court to decree on the title and 
assess the damages. Ibid. 


20. The answer of a defendant is evidence for him only so 
far as it is responsive to the call of the bill for discovery 
or necessarily connected with the responsive matter or 
explanatory of it. Lee vs. Baldwin.....cscccseseseceseeeees 


21. Where C. had been appointed assignee of a Bank for 
the purpose of collecting the assets for the benefit of the 
creditors, and after the expiration of six years, to a bill 
filed against him for a discovery and account, he filed a 
plea in bar, that the affairs of the Bank were greatly em- 
barrassed by various law suits and that he had expended 
more money than he had collected, &c. Held, that this 
plea was no bar tothe discovery and account sought. 
Cee abs Carty COYNE sino 5.0.0 cnisscivs covets ecocvensone 


22. What is usually known as a creditor’s bill will lie in 
Georgia. Hardwick & Gilbert vs. Thomas et al......+0++ 


23. Where a bill of peace was filed for the purpose of re- 
straining a defendant from prosecuting his action of 
ejectment: Held, that the principle upon which a Court 
of Equity interferes and grants relief in such cases, is to 
suppress useless litigation, to prevent multiplicity of suits, 
to restrain oppressive litigation and to prevent irrepara- 
ble mischief. Bond, Murdock et al. vs. Litile............. 


24. A Court of Equity will not interfere until the com- 
plainant’s right has been satisfactorily established at Law, 
nor in a doubtful case. Ibid. 


25. Chancery jurisdiction is conferred in this State upon 


























INDEX. 611 


the Superior Courts and not upon the Judges thereof. 
Arrington vs. Cherry......cecccceccscccsccccccccsccsescessccass 429 


26. When a plea to a bill in Chancery is adjudged a good 
defence in part, and ordered to stand for an answer, it is 
a sufficient answer to so much of the bill as it covers, 
unless by the order, liberty is given to the complainant 
to except. Beall, executor, vs. Blake and others, trustees. 449 


27. When a defendant consents to answer, or having plead- 
ed is ordered to answer, he must answer fully. Ibid. 


28. Interrogatories in a bill cannot enlarge or contract the 
case made by the allegations in the bill; the defend- 
ant is bound to answer all material interrogatories, and 
if the answer would be of any use to the complainant, 
either to assist his equity or advance his claim to relief, 
the interrogatory is material. Ibid. 


29. In a bill filed by legatees against an executor for an 
account of usurious interest, made upon the funds of the 
estate, he must answer as to the amount of money loan- 
ed; at what rate; when and with whom usurious con- 
tracts were made; how often renewed, and what profit 
he realized; appending an account of the whole to his 
answer, according to the best of his knowledge, infor- 
mation, remembrance and belief. Ibid. 


30. When a defendant has in his power the means of ac- 
quiring the information necessary to enable him to make 
the discovery called for, he is bound to make use of 
such means, whatever pains or trouble it may cost him. 


Ibid. 


31. It is only necessary for remaindermen and reversion- 
ers to state their case in the terms of the Act of 1830, 
in order to entitle them to the remedy therein provided ; 
they need not specify in their bill the threatened wrong 
or probable ground of possible injury, to enable them to 
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obtain the assistance of the Court to avert the peril. 


Jackson & Lester vs. Waters, admr. of Anna Hackett, dec’d. 546 


32. The defendant, under the Act of 1830, may, by an- 
swering, controvert the title of the complainant, and if 
the decree of the Jury be against its validity, he will be 
released from his obligation for the forthcoming of the 
property, otherwise the security which he has given will 
continue. Ibid. 


33. The Act of 1830, to preserve the rights of remainder- 
men and reversioners, contemplates that the bill should 
be filed and the security given in the County where the 
person resides, who has the possession or control of the 
property, and unless special cause exist, the jurisdiction 
cannot be transferred. Ibid. 


34. The fact that different portions of the property claimed, 
are held in several Counties, is not sufficient, especially 
where the title is not the same through which the re- 
spective owners derive their right. Ibid. 


35. The fact that a party is interested in the decree, is a 
sufficient reason why he should be made a co-defendant 
to :he bill, and he may be brought out of his County for 
this purpose. Ibid. 


See Administrators, §c. 9 to 13. Assignments, 1, 2, 3, 6, 
7,8. Charge of the Court, 7. Discovery at Law, 1, 2. 
Execution, 3. Grants, 9, 12, 13, 15. Husband and 
Wife, 3. Judgment, 7,8. Nuisance, 1,2, 3. Trespass, 
15. Trusts, &c.1,2, 3. Usury, 2, 3,4. Wills, 2. 


EQUITY PRACTICE. 


1. In a bill by a receiver of a bank whose charter has 
been forfeited, to set aside an assignment of effects made 
by that bank, on the ground of fraud, it is not possible to 
make it a party, it being extinct. Carey, et al. vs. Giles, 
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2. When an amendment is made to a bill before answer 
filed, even if it be immaterial and tnvial, a defendant 
may demur de novo, to the whole bill. Query, as to the 
reasonableness of this rule. Booth and another vs. Stamp- 

Ov cccecceonscanedbagsesessectecessesesscsucneoseeeenaneaene 109 


3. When an amendment is made at any time to a bill, the 
defendant may demur to the amendment. Ibid. 


4. When an amendment is made to a bill after demurrer 
made and decided and answer filed, the defendant can- 
not demur again to the whole bill, unless the amend- 
ment is material. Ibid. 


5. An amendment is material when it so varies the case 
made in the original bill as to change the complainant’s 
equity. Ibid. 


6. Upon demurrer, the Court will not inquire into the reg- 
ularity or competency of an amendment to the bill pre- 
viously allowed by the Court. McGehee and another, 
Cnbenlins,, 0h TAMA iivivnvinnsiscvtiarvecees oinwequanesine 127 


7. When a supplemental bill is filed, bringing new parties 
into Court, it is as to them a new suit, and is to be con- 
sidered as being commenced when the supplemental 
bill is filed in office. Morgan, administrator, vs. Mor- 
GOR, CLECUM OVE. .vveriscsseccrccrcccccccccccveccccesccesecescoccs 297 


ERROR. 
See Charge of the Court, 1, 5, 6. 
ESCROW. 
See Bond, 2, 3, 4. 
ESTATES. 
See Remainder, 1. 
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ESTOPPEL. 

See Bond, 3. Dower, 3. Judgment, 1,7. Sheriff, 1, 2. 
EVIDENCE. 


1. Upon the question of diligence in the search for written 
documents, so as to entitle the party to introduce secon- 
dary evidence, he must show that he has in good faith 
exhausted all the sources of information and means of 
discovery which the nature of the case would naturally 
suggest, and which are accessible to him. Ellis vs. Les- 
see of Smith....... Shae Pasig soo s40stheadessthedapangnerepanas 253 


2. The recitals in a deed of the fi. fa. and seizure and 
sale of the property under it, are prima facie evidence 
of the facts. Ibid. 


3. The depositions of a witness who was incompetent at the 
time he was sworn, on the ground of interest, cannot be 
purged by removing the disqualification on the trial. 
Ibid. 


4. The ancient, fixed and universal rule is, that the attest- 
ing witnesses to a deed must be produced to prove any 
fact connected with the execution of the instrument, un- 
less their absence is accounted for; and the fact that 
others may know more of the transaction, will not dis- 
pense with theirtestimony. Ibid. 


5. The acknowledgentent by the party himself that he exe- 
cuted the deed, or even his admission in answer to a bill 
filed for discovery, has been held not to dispense with the 
testimony of the subscribing witnesses. Ibid. 


6. And the rule is the same whether the acknowledgement 
is offered in evidence against the party himself who 
made it, or a third person. Ibid. 
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7. The exceptions to the general rule requiring the testimo- 
ny of the attesting witnesses stated. Ibid. 


8. The admissions of a party which are to be inferred from 
his acquiescence in the verbal statements of others, made 
in his presence, ought to be regarded with great caution, 
unless the evidence be of such direct declarations, and of 
that kind which naturally calls for a contradiction ; or 
some assertion made to the party with respect to his 
rights, which by his silence he acquiesces in, it ought not 
to be received at all. Rolfe vs. Rolfe......cscesscsosseeeees 


8. The Jury are not bound to believe according to the 
number of witnesses, but may take into view, their 
means of knowledge, &c. &c. and may believe one 
against two or more. But if two testify one way as to a 


material point, and one to the contrary, and all are of 


equal credibility, they are to believe the two rather than 
the one. Dowdell 26. Neal....0ccrsncrecencgseumencessesnet 


10. Where a private Act of the Legislature was passed, 
legitimating certain persons therein named, and authoriz- 
ing them to inherit as lawful heirs of their reputed father— 
which Act was alleged to have been passed without his 
assent: Held, that on the trial of the question of alleged 
fraud in procuring the passage of the Act, without such 
assent, it was competent for the party alleging the fraud 
to prove that the Senator, who was in the Legislature 
from the same County in which the reputed father lived, 
was present in the Senate, heard the bill read three times, 
and never heard any evidence of the assent of the repu- 
ted father to its passage at that time. Beall, administratriz, 
vs. Beall and another ......ccccccccccceserecscccossescccceces 


11. Held, also, that it was competent to prove by a wit- 
ness, who read from a newspaper, in the hearing of the 

' reputed father, the title of the Act, that he angrily replied, 
“that he wished some people would attend to their own 
business.” Ibid. 
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12. Where a witness had been security on an administration 
bond for a short time, and was discharged from all future 
liability by the Court of Ordinary: Held, that such wit- 
ness was competent in a suit by persons claiming to be 
distributees of the intestate against the administratrix, to 
prove in behalf of such administratrix, that the com- 
plainants were not entitled to any share of the estate ; 
and that the record of the judgment against such admin- 
istratrix would not be even prima facie evidence of the 
liability of such discharged surety, in a suit on the admin- 
ministration bond, there being no allegation of malad- 
ministration. Ibid. 


13. A witness speaking of a contract between two per- 
sons, which he heard, said “the understanding was, 
that Davis should pay himself out of the said amount, 
for his trouble and expense. The balance to go to his 
daughter, Frances:” Held, to be admissible evidence. 
Moody and Wife vs. Davis..........0..cccceccccececcevevscecs 


14. If a party wishes to introduce a copy deedin evidence, 
it will bea sufficient compliance with the rule, to swear 
that the original deed, in his belief, is lost or destroyed, 
and that it is not in his custody, power or control. Rat- 
SD ewxadovaeticncicnechsstonbwepecdgesonseucccadess 


15. It is an elementary principle of the law of evidence, 
that the understanding and opinion of witnesses are not 
to be received, except in matters of science and a 
few special cases resting upon peculiar circumstances. 
Berry vs. The State of Georgid......s.scsesecesesessseeseees 


16. It is the business of the witness to state facts, and it is 
the province of the Jury, under the direction of the Court, 
to draw such information and conclusions from these 
facts, as in their judgment they will warrant. Ibid. 


17. Ina variety of cases, witnesses are permitted to give 
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their opinion in evidence, in connection with the facts up- 
on which it is formed. Ibid. 


18. In cases of insanity, the rule of allowing a witness to 
express his belief when coupled with the facts upon 
which it is founded, is now generally, if not universally 
admitted. Ibid. 


19. Is it possible to draw a line of demarcation, and to 
state definitely in what class or classes of cases, the 
opinion of the witness may be expressed, and when it 
must be excluded? Quere? Ibid. 


20. Where the question at issue is one of opinion merely— 
as that of sanity or insanity, solvency or insolvency, per- 
sonal identity, handwriting, age, &c—.in all such cases it 
should be allowable for the witness to give his opinion, 
coupled with the facts from which it is formed. Jbid. 


21. Where matters of fact are to be tried—as contracts, 
crimes, trespasses on the case, torts, and such like—the 
testimony should be restricted to words and facts only. 


Ibid. 


23. Looking to the nature of the investigation, is not the 
rule founded in good sense and the nature of things? 
Quere? Ibid. 


23. On the trial of an indictment against a free white citi- 
zen, the State may give in evidence the confessions of a 
negro, even when extorted by the pain of punishment, 
provided they are proved by a white person, not as inde- 
pendent testimony, but as an inducement and in illustration 
of what was said and done by the accused—he being 
present, consenting that the negro should tell all he knew. 


Ibid. 


_ 24, Confessions extorted by hope or fear cannot be given 
in evidence against the prisoner or any body else. Ibid. 
vot x 78 
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25. Definition of evidence. Hotchkiss vs. Newton.......... 560 


26. Questions as to the relevancy and admissibility of tes- 
timony are properly for the Court; its sufficiency and 
effect belong exclusively to the Jury. Ibid. 


See Criminal Law, 1,12. Discovery at Law, 1,2. Equi- 
ty, 2. Fraudulent Conveyances,1. Judgment, 5. Prac- 
tice Superior Court, 12. Practice Supreme Court, 1 to 5. 
Trusts and Trustees, '7, 10. i 


EXECUTION. 


1. Where an execution is levied upon real and personal 
property, and the land alone is sold, the ji. fa. is not, 
prima facie, satisfied by the levy on personalty, and the 


purchaser gets a good title. Dowdell vs. Neal.........+.. 148 


2. Where the purchase money is paid by A, and the titles 
made to B, the property is subject to levy and sale under 
executions against A, and the creditor need not go into 
Equity, but may proceed at Law. Field et al. vs. Jones 
Rs ccanrtnnasaecntvcensienisneueedisvtenesggaensconeses 229 


3. Plaintiffs in execution, cannot go into Equity to subject 
debts due to the defendant, until they have tried the 
remedy by garnishment and found that inadequate. Ib. 


4, An execution issued after the death of defendant, upon 
a judgment obtained before death, may be levied on his 
estate before the expiration of 12 months from the grant- 
ing of administration. Ingram vs. Hurt, administrator... 568 


See Judgment, 3, 4, 6. 
EXECUTORS. 
See Administrators, &c. 
FRAUD. 
See Grants, 12, 13. Judgments, 9, 10. 
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FRAUDULENT CONVEYANCES. 


1. Where a deed of conveyance includes several tracts or 
lots of land, and is attacked as being fraudulent, the 
vendor remaining in possession of the whole or any part ; 
remaining in possession of the whole or any part of the 
land conveyed, is prima facie evidence of fraud (as to 
the whole conveyance) against creditors. Perkins, Hop- 
kins & White et al. vs. Patten.......cccccccccscccccccccccceces 241 


2. The title of a bona fide purchaser without notice of a 
prior voluntary conveyance is good. Fowler vs. Waldrip. 350 


3. To defeat the title in favor of the voluntary conveyance, 
notice at the time of the purchase must be brought home 
to the purchaser. The registry of the deed is not such 
notice. The notice must be actual and not constructive. 


Ibid. 
See Assignments, 1, 2, 3. 
GARNISHMENT. 
See Execution, 3. 
GIFT. 
See Trust and Trustees, 8, 9. 
GOVERNOR. 


See Grant, 14. 
GRANTS. 


1. A warrant and survey of land and payment of the price, 
gives to the purchaser a legal right of entry, sufficient to 
maintain ejectment. Winter vs. Jones.........0.ceseeere ees 190 


' 2. A patent or grant is only necessary to ascertain that all 
the pre-requisites of the law have been complied with. 
Ibid. 
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3. The only difference between a legal and an equitable 
title, consists in the payment or non-payment of the pur- 
chase money. Ibid. 


4. In case of sales of land by the State, under an Act of 
the Legislature, the /aw gives the right, and the grant is 
to be considered not as title, but the evidence by which it 
is shown that the pre-requisites have been complied 
with. Ibid. 


5. A purchaser of land from the State, by the act of entry 
and payment, acquires an inchoate legal title which may 
descend, be aliened or divested in the same manner as 
any other legal title. bid. 


6. A purchaser who has paid for hisland, and holds a cer- 
tificate or receipt from the agents of the State to that 
effect, acquires a title sufficient to enable him not only 
to protect his possession, but to oust any intruder by due 
course of law. Ibid. 


7. The holder of a certificate who has paid for the land, is 
indefeasibly entitled to a grant, which the certificate and 
the law imperatively command to be issued. Ibid. 


8. Every presumption isin favor of a grant. Ibid. 


9. In general, a Court of Equity is the tribunal best adapt- 
ed to try the validity of a grant. Ibid. 


10. Where the State has no title to the thing granted, or 
where the Governor had no authority to issue the grant, 
in such cases the defect appearing upon its face, the 
grant is absolutely void, and may be impeached collate- 
rally in a Court of Law, in an action of ejectment. Ibid. 


11. A grant purporting on its face to be issued by virtue of 
an unconstitutional law is void and can carry no title. 


Ibid. 
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12. Where the fraud complained of does not appear upon 
the face of the grant, but arises in circumstances dehors 
the grant, the grant is voidable only by suit, and cannot 
be impeached collaterally hy parol proof. Ibid. 


13. Other objections than those apparent upon its face, 
must be put in issue in a regular course of pleadings, on 
on a direct proceeding to avoid the grant. Ibid. 


14. An order of the Governor, correcting a supposed mis- 
take in a grant, by changing the sirname of the grantee, 
after the rights of third persons other than the original 
grantee had attached, is inoperative and void. Sykes vs. 
the lessee of McRory, administrator.......sssscsereeereeeres 445 


15. A grant issued by mistake can only be avoided by sez. 
Ja. or other proceeding for that purpose,'in Chancery. 
It cannot be impeached collaterally in an action at Law, by 
showing that the grantee intended, was a different per- 
son and of a different name from the one mentioned 
in the grant. Ibid. 


GUARDIANS. 


See Administrators, Executors, &c. 
HUSBAND AND WIFE. 


1. A feme sole having drawn land in the lottery and mar- 
ried before the grant issues, the land does not belong to 
the husband by the marital right, andif it does not issue 
until after the death of the husband, the land belongs 
to the widow, and not to the representatives of the hus- 
band. Salter vs. The Lessee of Williams......cscseseeeeee 186 


2. The power to grant temporary alimony, is incidental to 
the jurisdiction of the Superior Courts of this State, 
over divorces. McGee vs. McGee.....crcscecesescseeeeees 477 


3. Such a power does not belong in this State, to a Court 
of Chancery. Ibid. 
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4. The Superior Court may, upon being judicially informed 
of the fact of the marriage, ina suit for divorce, on mo- 
tion, make provision for the wife’s maintenance during 
the pendency of the suit, and for the expenses which she 
may incur in conducting it, and that whether she is plain- 
tiff or defendant. Ibid. 


5. The amount of the wife’s alimony, is a matter of judi- 
cial discretion, depending upon the wealth of the hus- 
band, his personal income, the number of children, &c. 


6. Alimony pendente lite, is less than permanent alimony, 
and is limited to a support. Ibid. 


7. It is competent for the Court to modify the order for tem- 
porary alimony, and reduce or increase it as may become 
proper. bid. 


See Administrators, &c. 1,2, 3. 


HYDROPATHY. 
See Physicians. 

ILLEGALITY. 
See Administrators, §&c. 16. 

INDICTMENT. 


See Criminal Law, 2, 3, 4,5, 15, 16, 18. 
INFANT. 
See Administrators, &c.6. Limitation of Actions, 3, 10. 
INJUNCTION. 
See Nuisance, 1, 2, 3. 


INSOLVENT DEBTORS. 
1. Where an insolvent debtor files his schedule at the first 
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term of the Court after his arrest, to take the benefit of 
the Act of 1823, for the relief of honest debtors, the 
creditor who desires to traverse the schedule so filed, and 
to suggest fraud, or concealment of any property, money 
or effects, not embraced in the schedule, must do so at 
the first term of the Court after such arrest, and will not 
be allowed to do so at any subsequent term of the Court 
thereafter, unless for special and good cause shown to 
the Court. Coleman & Starr vs. Dickerson.........sce00e 551 


2. Asa matter of practice, the provisions of the Act of 
1823, will best be answered by requiring the oath of the 
insolvent debtor to be spread upon the minutes of the 
Court and there subscribed by him, and an order entered 
thereon, reciting his arrest, the names of his creditors 
who have been legally notified, authorizing his dis- 
charge, so that a perfect record may be made for the pro- 
tection of the debtor as well as for the information of all 
persons interested. Ibid. 


See Bond, 1. 
INTEREST. 


See Banks,1. Usury. 
INTERROGATORIES. 


See Discovery at Law, 1,2. Evidence, 3. Practice Superi- 
or Court, 14. 


JUDGE. 


1. Itis the right and duty of counsel to bring to the no- 
tice of the Court, all such questions of law as he may think 
necessary to be determined, in order to secure the nights 
of his client ; and it is the right and duty of the Court 
to determine any princrple of law which he may think 
applicable to the case, whether suggested by counsel or 
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discovered by his own knowledge and observation. 
Moody and Wife vs. Davis.......cssceeseeescssesecssneeeees 


2. Chancery jurisdiction in this State, is conferred upon the 
Superior Courts and not the Judges thereof. Arring- 
ton vs. Cherry....... te a sdaaide nas ccsionegiteceaiaheesseeuen 


See Trusts and Trustees, 1. 
JUDGMENT. 


1. Where a judgment is rendered against the Sheriff, for the 
official misconduct of his deputy, the deputy himself be- 
ing present in Court and making a return to the rule, 
he is concluded by the judgment in an action against him 
by the principal for reimbursement. Holley vs. Wallace 
Ob dh ales wsinde see Pepaietgnne edn onhireneophanasahsnmangiesepegyy ce 


2. How far is the surety of the deputy who had no judicial 
notice of the proceeding bound? Quere? 


3. If P, a purchaser at Sheriff’s sale, agrees with W, the 
defendant in fi. fa. that the latter may redeem the pro- 
perty, by paying the purchase money back to P, and W 
pays a part, and subsequently, within a reasonable time, 
does pay, or offers to pay the balance, he acquires a title 
to the property which will subject it to levy and sale as 
his property. But if after such an agreement, and after 
the payment back of a part only of the purchase money, 
P and W, together with others, or by themselves, enter 
into a new contract, by which P agrees to convey the 
property to a third person, and W is to pay back to P 
the purchase money, and to have satisfaction entered up- 
on a judgment against him, held by this third person, this 
new contract is valid and the property is not subject to the 
lien of ajudgment against W. Dowdell vs. Neal......... 


4. A sale of property under a junior judgment and execu- 
tion, passes the title, as against the lien of older judg- 
ments. Ibid. 
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5. A judgment is presumed to be paid after twenty years. 
This presumption may be rebutted. Burt vs. Casey...... 178 


6. Where the following entries appeared on an execution : 


“Levied the within ff. fa. on lot of land, No. not 
known, (describing the land,) levied on as the property 
ot J. H. B. September 27, 1842.” “The above levy 
stopped by order of plaintiff’s attorney, November 2d, 
1842. E. J. C. Sheriff:” Held, that the two entries taken 
together, were such a return on the execution, as took it 
out of the Dormant Judgment Act of 1823. Moore vs. 
Dis ones ct vakadisssscorinsdscbesiscdcatpephestennidamianaale 184 


7. When a party, liable over as transferrer to the transfer- 
ree of a promissory note, is notified of a plea of failure 
of consideration, filed to a suit by the transferree there- 
on, the transferee is a privy in law to the judgment there- 
on, and is concluded thereby. And if afterwards, the 
transferrer is proceeding at Law to enforce securities 
against the transferree taken in payment for the note, 
Eyuity will relieve by injunction and decree. Bulloch vs. 
WR ooccncesccecussesinsonetapensdevsctencenshdeceune tue pense 214 





8. A judgment at Law, cannot be impeached collaterally 
ina Court of Equity. Redwine vs. Brown et al.......... 311 


9. Where a ji. fa. had issued in pursuance of a judgment 
of a Court of general jurisdiction : Held, that such judg- 
ment could not be collaterally attacked, by attacking the 
ji. fa. but in order to get the ji. fa. out of the way of 
junior creditors, the attack must be directly made upon 
the judgment, by an issue tendered for that purpose, where 
the object is to impeach such judgment on the ground of 
fraud. C.& G. H. Kelsey & Halsted etal. vs. Wiley, Parish, 


10. In regard to Courts of general jurisdiction the rule is, 
that nothing will be intended to be out of their jurisdiction 
but that which specially appears to be so; and when such 


vot x 79 
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a Court has rendered a judgment in relation to any sub- 
ject matter within its jurisdiction, the presumption is, 
that it had before it sufficient evidence to authorize it to 
award such judgment, which judgment will be conclu- 
sive until reversed or impeached for fraud. Ibid. 


See Administrators, &c. 5. Amendment, 1,2. Constitution- 
al Law, 8. Dower, 9. Egquity,1,11. Execution, 1, 2. 
New Trial, 6. Sci. fa. 2, 3. 


JURISDICTION. 


See Constitutional Law, 8. Grant, 15. Judgment, 10. 
Lost Papers, 2. 


JURY. 


1. In what sense are the Jury ina criminal cause, judges 
of the law? Quere. Berry vs. The State.......s.ssseeeeee 511 


See Criminal Law, 10. 
LARCENY. 
See Criminal Law, 1 to 5, 16, 17, 18. 
LIEN. 


See Administrators, &c. 6, 7, 8. Equity, 11. Sheriffs 
Sales, 3. 


LIMITATION OF ACTIONS. 


1. Possession of land, under color of paper title, is not in- 
dispensably necessary to protect the tenant under the 
Statute of Limitations. Doe ex dem. Pendergrast vs. Pra- 


2. A defendant in ejectment may protect his possession un- 
der the Statute of Limitations, under a parol contract, es- 
pecially if the purchase money has been paid and pos- 
session given. Ibid. 
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3. The saving in behalf of infants may preserve the right 
of one of several co-heirs, who is within the proviso, al- 
though the other co-heirs who were under no disability, 
will be barred. Therefore, in ejectment, by two co-heirs 
upon a joint demise, one of whom is an infant, judgment 
may be rendered against the plaintiff who is not within 
the saving of the proviso, and in favor of the title of the 
infant Tid. 


4, The only bar to a suit by a minor against his guardian 
on his bond, is the time which the Statute prescribes for 
sealed instruments. Raglandvs. The Justices, &c........- 


5. Where the plaintiff’s cause of action is founded on a 
Statute of this State, the Statute will be considered in 
the nature of a specialty, and not barred until twenty 
years. Lane vs. Morris......ccecssoserscsesesescccsceseceees 


6. ‘Twenty years’ possession of the mortgaged property, by 
the mortgagee, under the mortgage, will prima facie 
bar the mortgagor’s right to redeem, and this is true, 
whether the mortgage is on real estate or personal pro- 
perty. Morgan, administrator, vs. Morgan, executriz....... 


7. But nolength of time will bar the mortgagor’s right to 
redeem, so long as the mortgagee recognizes the convey- 
ance as a subsisting mortgage. Any acts or circum- 
stances which show a recognition of the mortgage with- 
in twenty years, will prevent the bar, and the time will 
begin to run only from the latest recognition within that pe- 
riod. It lies upon the mortgagor to show such recogni- 
tion. Ibid. 


8. The mortgagee in possession, holds the property in the 
character of trustee for the mortgagor, and may disavow 
the trust and disclaim the mortgage ; and in that event, 
the time of limitation provided by the Statute for the re- 
covery of the property at Law, will begin to run in his 
favor from the disavowal ; and ifhe then holds the posses- 
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sion for the statutory term, the mortgagor’s right to re- 
deem is barred. Ibid. 


9. When the mortgagee relies upon the Statute after a 
disavowal of the trust, it lies upon him to show the dis- 
avowal, and to bring home to the mortgagor knowledge 
of the fact, and this knowledge cannot be shown construc- 
tively. Jbid. 


10. Where executors, administrators and other trustees for 
infants, fail to sue for personal property within the time 
prescribed by law, the Statute of Limitations binds the 
minors ; nor are their interests saved under the Act of 
1817. Worthy et al. vs.. Johnson et al.....cccceeceeeseeees 


See Dower, 4. Judgment, 5. 
LOST PAPERS. 


1. When the administrators of deceased co-obligors are 
sought to be made parties defendant to an application to 
establish a lost bond, the names of such administrators 
should be stated in the petition and rule nisi, with as 
much distinctness as in other suits. Cobb et al. vs. Cobb. 


2. In an application to establish lost papers, under the 6th 
section of the Judiciary Act of 1799, such petition 
must allege that the defendants, or one of them, resides 
in the County in which the application is made, in order 
to give that Court jurisdiction of their persons, such 
application being considered in the nature of a suit. Jb. 


MANUMISSION. 


1. Where a testator by his will directed one of his slaves to 
be removed to a State where the laws would allow of her 
manumission, and there be manumitted; and also be- 
queathed $2000 to said slave, to be invested by a trustee 
appointed for that purpose, for the benefit of such slave, 
when manumitted as directed by said will: Held, that 
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the direction and bequest contained in the will, did not 
violate the policy of the laws of this State which 
prohibit domestic emancipation of slaves. Cooper, execu- 
for, ve. Diakaley, QwarGietie . 000 cies cccsccssaxatecserenestendes 


2. The case of Vance vs. Crawford, (4 Geo. R. 446,) re- 
examined and affirmed. Ibid. 


MISTAKE. 
See Wew Trial, 8. 
MORTGAGE. 


1. In Georgia, a mortgage does not transfer the legal es- 
tate and is an incumbrance or security for a debt only. 
Ragland vs. The Jealiont, Ge. ...<0s00+0siseswevissscatensovndts 


See Administrators, &c. 7. Lim. of Actions, 6 to 9. 
MULTIFARIOUSNESS. 


See Equity, 13. 
’ NEW TRIAL. 


1. It is competent for Courts to set aside verdicts for ex- 
cessive damages, where there are rules by which dam- 


629 
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65 


ages may be measured—as in actions on contracts, or for . 


torts done to property, the value of which may be ascer- 
tained by evidence, a new trial will be awarded if the 
finding be contrary to the evidence. Lang et al. execu- 
bord, 08. TERM B cic. cess censccocneqeqsonsgesasdeatcsbabetanes 


2. In suits for personal injuries, where the Court, must 
conclude from the exorbitaney of the damages, that the 
Jury acted from passion, partiality or corruption, the 
verdict will be set aside. did. 


3. Courts will never, in the absence of the most satisfactory 
evidence that the verdict is erroneous, substitute their 
impression for the opinion of the Jury. Ibid. 


37 
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4, The admission of illegal testimony is not sufficient to 
authorize a re-hearing, when the verdict could not have 
been affected by it. Ellis vs. The Lessee of Smith....... 


5. Upon applications for a new trial, it is the better prac- 
tice, where the rule nisi. is granted upon any of the 
grounds taken, to let all the grounds stand over for 
consideration upon a motion to make the rule absolute. 
Stanley vz. The Slate......5...csccsscocssssvsscsesesersesesees 


6. Where, on a motion for a new trial, a brief of the evi- 
dence had been agreed on by the counsel for the parties, 
and filed in the Clerk’s Office at the term of the Court at 
which the rule nisi. was granted, but such agreement 
was not entered on the minutes at that term: Held, ona 
motion to dismiss the rule mi si. on that ground at a 
subsequent term, that the Supreme Court will not con- 
trol the discretion of the Court below in ordering the 
agreement to be entered on the minutes, nunc pro tunc. 
Hardin et al. vs. The Justices, &€........scscecvesesecscceees 


7. Where in the progress of a trial, the cause suffers in- 
justice from the honest mistake of the party or his coun- 
sel in omitting to offer in evidence the account book of 
one of the parties which had already been made com- 
petent by the necessary proof, a new trial will be grant- 
On Re i irae sean torsion 9 sin esis gictdanes obtain ti 


8. But the Court will not relieve the party from the conse- 
quences of mere ignorance, inadvertence or neglect, by 
granting a new trial. Ibid. 


9. A new trial will not be granted for the admission of 
illegal evidence, if such evidence was immaterial, and 


its rejection could not have changed the result of the 
GON a Rn dice casenne duesaveben 


10. The Supreme Court will not award a new trial upon 
the ground that the verdict is contrary to the evidence, 
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where there is conflicting testimony. Fowler vs. Wal- 


11. Where the Court instructs the Jury that in weighing 


the evidence, they are to give most weight to those who 
are not under the influence of any bias, the Supreme 


Court cannot infer that the Jury disregarded the charge, 
from the fact that their verdict was in accordance with 
the evidence of the daughter of the party, in whose favor 
it was rendered. Ibid. 


12. If the verdict is contrary to the evidence, and cannot 
be sustained upon any hypothesis consistent with the tes- 
timony, a new trial will be granted. Zeigler vs. Solt, 
OMANI aac id ictiin sacks ctdisaetenn duds hecndessvuanaihesi 384 


13. In ordinary cases, notwithstanding a misdirection, if the 
Court see, that justice has been done, and that a new 
trial ought to produce the same result, the verdict will 
not be disturbed. Arrington vs. Cherry....... sdnnscyencens 429 


14. Applications for new trials are not favored by the 
Courts. Berry vs. The State of Georgia....... atosenbnetinas 511 


15. It is pretty generally agreed that it is incumbent on a 
party who asks for a new trial on the ground of newly 
discovered evidence, to satisfy the Court, 1st, that the 
evidence has come to his knowledge since the trial ; 2nd, 
that it was not owing to the want of due diligence, that 
he did not acquire it sooner; 3rd, that it is so material 
that it would probably produce a different verdict; 4th, 
that itis not cumulative only, viz: speaking to facts in re- 
lation to which there was evidence on the trial, 5th; the 
affidavit of the witness himself should be procured or 
its absence accounted for; and 6th, the new trial will 
not be granted, if the only effect of the evidence will be 
to impeach the credit of a witness. Ibid. 


NON EST FACTUM. 
See Pleading, 4. 
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NOTICE. 
See Dower, 6. Fraudulent Conveyances, 2. 3. 
NOTICE TO SUE. 
See Surety, 3. 
NUISANCE. 


1. A livery stable in a city, erected within sixty-five feet of 
a hotel is, prima facie, a nuisance, and may be restrained 
by injunction. Coker vs. Birge........cccccccecsscvessees 336 


2. The answer of the defendant, admitting the facts charg- 
ed inthe bill, as to the distance and relative situation of 
the stable from the tavern, but denying that the livery sta- 
ble is a nuisance, is mere matter of opinion, and not suf- 
ficient to authorize the dissolution of the injunction, before 
the final hearing. Ibid. 


3. Nor will the Court discharge the ad interim interdict, so 
far as to permit the experiment to be made, whether a 


livery stable could be erected and conducted in such a 
manner as not to be a nuisance. Ibid. 


ONUS PROBANDI. 
See Ejectment, 2. 
ORPHANS. 
See Administrators, &c. 6. 
PAROL GIFTS. 
See Remainders, 1. 
PARTIES. 


See Dower, 2. Ejectment, 3. Equity Practice, 1, 7. 
Equity, 2. 
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PHYSICIANS. 


1. Notes, bonds, and other assumptions made to a person, 
as a physician or surgeon, the consideration of which is 
services rendered in prescribing for the cure of diseases, 
without a license: Held, to be nulland void. So also, 
every obligation which springs out of the exercise ot 
the profession of medicine without a license. Coyle vs. 
Campbell... srcccccarsrsccacessepevoceseccascnsscasvecesseseseess 


PLEADING. 


1. Where the occupancy of the premises of the plaintiff is 
admitted by the defendant, and there is no agreement as 
to the amount of rent to be paid, the demand of the 
plaintiff isa claim existing in account, and is within 
the provisions of the Act of 1847, and may be prosecu- 
ted under the form prescribed therein. Cameron vs. 
Moore and Wifes ceceiasesessecescccssassenevacenesendosseseuses 


. The forms prescribed under that Act, are not amenda- 
"a except to make them conform to the forms laid 
down in the Act. bid. 


3. A count in trover cannot be joined with a count in tres- 
pass. Crenshaw v8. Mo0re..cccccccccccvcccsesaccssecssoose 


4. The provision in the Judiciary Act of 1799, inhibiting 
defendants from denying any deed, bill, bond, single 
or penal note, draft, receipt or order, unless upon oath, 
applies to such instruments only, as are the foundation 
of the suit, and not to such as are collaterally introdnees 
in evidence. Walliams vs. Rawlins.......ccccccsececveses 


5. It is no error to refuse to charge the Jury as.to a mat- 
ter of pleading, that being an issue of law, determinable 
only by the Court. Hotchkiss vs. Newson.......ssseeeeeeee 


6. General remarks respecting pleading. Ibid. 
vot x 80 
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See Action,1. Bills of Exchange, 1 to 4. Lost Papers, 1. 
Sci. fa. 2, 3. 


PRACTICE SUPERIOR COURT. 


1. The mere absence of an attorney without the consent 
of the client, is not a suffieient ground for the continuance 
of acause. Alllen vs. The State........cccccccccccecsesess 


2. The absence of counsel is nota favored excuse for not 
proceeding to trial ; on the contrary, excuses of this sort 
ought to be discountenanced. Ibid. 


3. It is the duty of counsel to attend, and the failure to 
do so is no canse for postponement, except in cases of 
necessity or misconception. Ibid. ‘ 


4. The rule applies to attorneys in fact as well as at Law. 
Ibid. 


5. The Courts are strict in granting continuances on ac- 
count of the absence of counsel. Ibid. 


6. Illness of counsel, where there is but one, or of the lead- 
ing counsel, where there are more than one, is a sufh- 
cient ground for the continuance of a cause, especially 
where the sickness is so sudden that another cannot, un- 
der the circumstances, do justice to the cause. bid. 


7. The affidavit for a continuance should be full, satisfacto- 
ry and direct, as to the material allegations necessary for 
a continuance. Ibid. 


8. It should state that there is no other witness present by 
whom the party can satisfactorily prove the same facts ; 
that the attendance of the absent witness is expected at 
the next term, and that the facts expected to be proven 
would be admissible as evidence ; and that the witness 
resided within the jurisdiction of the Court. Ibid. 


9. In the application of rules for the continuance of crimi- 
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nal causes, the presiding Judge must be left free to some 
extent, to act in such a manner as will secure a speedy 
as wellas a fair trial. Ibid. 


10. Where the Court suspects that the object of the party 
in asking a continuance is delay merely, has the Court 
the right to travel out of the written affidavit? Quere. 
Ibid. 


11. Upon applications for a new trial, it is the better prac- 
tice, when the rule nisi is granted upon any ground ta- 
ken, to let all the grounds stand over for consideration, 
upon a motion to make the rule absolute. Stanley vs. 


Tle. Bihtiviiéiscvtdickitaciutioni enna 


12. It is competent for the Court to withdraw from the Jury 
the consideration of evidence which has been illegally 
admitted. Saltervs. The Lessee of Williams.........++. 


13. The plaintiff in fi. fx. may dismiss his levy on the ap- 
peal, notwithstanding he has confessed judgment against 
himself on the first trial. Favor vs. Stokes........0+00++ 


14. A party showed for a continuance, that the cum- 
mission had been forwarded to the State of Alabama, 
where it was understood the witness resided, and was re- 
turned unexecuted because he had removed from that 
State, and on that account the cause had been once con- 
tinued ; that he had learned the Parish in the State of 
Louisiana to which the witness had removed, but did 
not know at what place in the Parish he lived; that he 
had continued to make inquiry, but had not forwarded 
a commission: Held, that the showing was insufficient. 
Sipe ad Wipe Ge Ds. sinc ick isiosapantigsrsenecgees 


15. In accordance with the practice which prevails in most 
of the circuits in this State, costs cannot be taxed against 
the losing party for the attendance of witnesses who are 
summoned but not sworn. Mason & Waldrip vs. Dean 
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16. For counsel to attempt surreptitiously to get before the 
Jury, facts by way of supposition, which have not been 
proven, is highly reprehensible, and the practice should 
be instantly repressed by the Court, without waiting to be 
called upon by the opposite party. Berry vs. The State 511 


17. It isthe duty of the Court to keep the Jury together in 
a criminal case from the time itis submitted to them until 
they are finally discharged from its consideration. No 
application should be addressed by the Court to counsel 
to allow the Jury to disperse. Ibid. 


18. Should the counsel on both sides unite in petitioning 
the Court to permit the Jury to disperse, there would, 
perhaps, be no impropriety in granting the application, at 
any rate in the trial of petty offences ; still, it is a discre- 
tion which should be very cautiously exercised under any 
circumstances. Ibid. 


19. The administration of justice should not only be pure, 
but above suspicion. bid. 


See Appeal, 1. Bail, 1 to 4. Dower, '7. Ejectment, 2. 
Equity Practice. Evidence, 14. Judgment, 9,10. Lost 
Papers, 1,2. New Trial, 6. Sci. fa. 3. 


PRACTICE SUPREME COURT. 


1. It is not necessary to embody in the bill of exceptions, 
the questions propounded to a witness in interrogatories, 
unless the answers are unintelligible without them. Ca- 
rey, assignee, US. Giles, TeCeiVer....recseccecececescscscceceees 1 


2. Documentary evidence, upon which no exception is 
founded, and which is not necessary to the elucidation of 
any ground of error taken in the bill, need not be 
embraced therein. Ibid. 


3. Documentary evidence which is appended to a bill in 
Equity or an answer, as an exhibit, and which is therefore a 
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part of the record, and must come up under the certifi- 
cate of the Clerk, need not be embodied in the bill of 
exceptions. Ibid. 


. Documentary evidence which is referred to and de- 
scribed in the bill of exceptions and copies of which 
are appended thereto as exhibits, and which exhibits are 
certified to be true by the presiding Judge, need not be 
embodied in the bill of exceptions. The better practice, 
however, is to copy them in the bill. Ibid. 


5. Where the ground of error is the judgment of the Court 
on the sufficiency of a plea in bar of a former judgment, 
which plea recites the former judgment in substance, 
and comes up with the record under the certificate of the 
Clerk, it is not necessary that such former judgment or 
the record which contains it, should be embodied in the 
bill of exceptions. Ibid. 


. All persons interested in the judgment sought to be re- 
viewed must be made parties to the writ of error, and 
in the order in which they stand in the record below; 
when, therefore, one of two or more defendants against 
whom a decree has been rendered, brings a writ of er- 
ror to reverse it, itis necessary for him to join his 
co-defendants as plaintiffs in error, and upon the tnal 
they may unite with him and assign errors against the 
decree, or they may sever and be heard in defence of 
the decree. bid. 


7. If such plaintiff in error has failed to make his co-de- 
fendants parties plaintiff to the writ of error, they may 
be added by motion, without delay or cost, with the same 
privilege of assigning error or severing. Ibid. 


8. A continuance will not be granted in the Supreme 
Court for the absence of counsel, when the original coun- 
sel are before the Court. Bulloch vs. The State......... 


See Amendment, 2. New Trial, 6. 
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‘PRINCIPAL AND AGENT. 


1. Where the principal adopts and ratifies the acts of his 
agent, such adoption and ratification relates back to the 
time of the transaction, and is deemed in Law the same 
for all purposes, as if given in the first instance. Perry, 
Jet Tb Wh; Ge. 06s TMA... vi vince ss isvevesoveadiecsieust 


2. Where the principal with knowledge of the facts, adopts 
and acquiesces in the acts done under an assumed agen- 
cy, he cannot afterwards be heard to impeach them, un- 
der the pretence that they were done without authority 
or contrary to instructions. Ibid. 


‘PRINCIPAL AND SURETY. 


See Surety. 
PROMISSORY NOTES. 


1. The general rule is, that where a party receives a note 
as collateral security, without any special agreement, he 
must use ordinary care and diligence in collecting it, 
and if any loss should accrue to the other party, by rea- 
son of the want of such care and diligence, the law will 
compel him to make good the loss, but if there is any 
special agreement between the parties, then they will be 
bound by such special agreement and not by the general 


SUR. 2 RII his 5 lan ivan hindinsssssncddncvsioes 
See Judgment, 7. 
RECEIVER. 
See Equity, 4, 5, 9, 14. 
REGISTRY. 


See Fraudulent Conveyances, 3. Sheriff’’s Sale, 4. 
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REMAINDERS AND REMAINDER-MEN. 


1. An estate in remainder in slaves cannot be created by 
parol or verbal gift. Yarborough et al. vs. West.....+..++ 471 


2. But a remainder intrust may be proven by a declaration 
of the trust in writing, made by the trustee, setting forth 
the nature and object of the trust clearly and distinctly. 
Gordon 08. GreR...000.cccreccercrecevere ctees, sodedeqesomeen 534 


See Equity, 31 to 35. 
RESIDENCE. 


See Constitutional Law, 8. 


RETAIL LICENSE. 


See Constitutional Law, 9. 
RETURNS. 


See Administrators, &c. 
REVERSIONERS. 


See Equity, 31 to 35. 
ROME. 


See Constitutional Law, 9. 
SATISFACTION. 


See Execution. 
SCI. FA. 


y- Scire facias ro revive a judgment must issue from, and 


be returnable to the Court of the County in which the 
judgment was obtained, and service must be perfected 
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when the defendant or defendants reside out of the Coun- 
ty, by sending out process to the County where they 
respectively reside, directed to the Sheriff of that County, 
whose duty it is to serve them personally and return the 
process. Dickinson vs. Allison......ccsecececeeesereeneneees 


2. Scire facias to revive a judgment, held not to be an ori- 
ginal action, but a continuance of the suit in which the 
judgment was obtained. Ibid. 


See Bail, 3, 4. 

SET-OFF. 
See Usury, 4, 5. 

SHERIFF. 


1. May an officer whois sued for not levying upon property 
as belonging to the debtor, prove paramount title in an- 
other, in his defence? And will such defence be availa- 
ble where the execution is founded upon a judgment of 
foreclosure of a mortgage on real estate? Quere? 
FI, EI csiice esc esinecnscssconcesnscveseeses 


See Judgment, 1. 
SHERIFF’S SALES. 


1. In a Sheriff’s deed, the property must be described 
with reasonable certainty; and he can sell nothing un- 
der an execution which the creditor cannot enable him 


soto describe. Whatley vs. Doe ex dem. Newsom.....+++ 


2. The purchaser under the vendor or vendee of land, like 
a purchaser from either by voluntary conveyance, suc- 
ceeds but to the interest which the debtor had power to 
encumber or part with, the one being entitled to call for 
the purchase money, as the representative of the vendor, 
and the other being entitled to call for a conveyance, as 
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’ the representative of the vendee. Wilkerson et al. vs. 


3. The judgment creditors of the vendee of land, (who has 
paid part of the purchase money and has possession of 
the land, but has received no deed) are entitled to the 
proceeds of the sale of his title, in preférence to the ven- 
dor. Ibid. 


4. A purchaser at Sheriff’s sale who has his deed first re- 
corded will gain the same preference over an unrecorded 
deed, as if he had bought directly from the debtor him- 
self. Ellis vs. The Lessee of Simith.....csccccsececececeaeee 


See Ejectment, 1,2. Evidence, 2. Execution, 1. Judg- 
ment, 3,4. Warranty, 8. 


SLANDER. 


1. Under the Act of 1767, which declares that when in 
actions of slander the damages assessed shall be less 
than 40 shillings, the plaintiff shall recover no more 
costs than damages: Held, that the value of forty shil- 
lings, n dollars and cents, is to be determined according 
to the rate at which dollars were estimated in shillings 
and pence, at the time when the Act was passed, that is, 
at the rate of 4 shillings and 8 pence, and that the sum 
prescribed by that Act is eight dollars and 57 cents and 
a fraction of a cent. Thurmond vs. Horton........0.2+000 


2. Held, that in actions of slander, when the verdict is for a 
sum less than forty shillings, it is not competent for the 
defendant to have judgment against the plaintiff for his 
costs incurred in defence of the action. Ibid. 


SLAVES. 
See Manumission, 1,2. Remainder, 1. 
STATUTES, (CONSTRUCTION OF.) 
" See Constitutional Law, 7. 
SURETY. 


1. The undertaking of a surety, being stricti juris, he can- 
voL x 81 
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not in Law or Equity be bound further than the very 
terms of his contract; and if the principal and obligee 
change the terms of it without his consent, the surety is 
discharged. Bethune, administrator, vs. Dozier...........+ 


2. If the obligee bind himself to furnish 800 acres of pine 
land, to furnish stocks for a saw-mill, and the principal 
accept of 680 acres in fulfilment of the contract, without 
the consent of the surety, it is such an alteration of the 
original bargain as will discharge the surety. Ibid. 


3. Where it is doubtful whether the surety intended to re- 
quest the creditor to sue the principal as a matter of favor, 
or to require it as a matter of right, under the Statute, it 
is proper to submit it to the Jury to find from the facts, 
how the parties understood the matter. Ibid. 


See Evidence, 12. 
SURVIVORSHIP. 
See Husband and Wife, 1. 
TENDER. 
See Equity, 15. 
| TRESPASS. 


1. In an action of trespass for taking away personal prop- 
erty, if the plaintiff has the absolute or general property 
of the thing upon which the trespass is alleged to have 
been committed, it is not necessary for him to prove that 
he was in possession at the time of the trespass. Cren- 
I PUP ieencsaxthe ignseconcohasnspscnpstooncotsosacage ser 


2. A Court of Equity will not interfere to restrain a tres- 
pass by injunction, unless it be destructive to the very 
nature and substance of the estate or unless, irremedia- 
ble mischief would ensue unless immediate relief was 
granted, or where, from the difficulty of the proof, or some 
other peculiar circumstance, this conservative remedy is 

-imperatively demanded. Catching vs. Terrell............ 
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3. The throwing down of fences and letting in cattle upon 
the growing crop, does not authorize a Court of Equity 
to interfere—the injury being susceptible of perfect pecu- 
niary compensation. Catching vs. Terrell......sssss0++ 576 


4, The mere allegation by a complainant that the legal 
remedy is too tardy, or that irreparable mischief- will 
ensue, is not sufficient ; but to entitle the party to an in- 
junction, the facts must be stated, to show that the ap- 
prehension of injury is well founded. Ibid. 


See Pleading, 3. 
TRUSTS AND TRUSTEES. 


1. A Judge at Chambers has no power, upon petition, to 
order a sale of trust property. Arrington vs. Cherry..... 429 


2. Itis competent for the trustee to sell the trust property 
by and with the consent and approbation of the cestui que 
trusts, provided there be no restriction upon his powers 
in the deed, and no limitation over to children or third 
persons. Ibid. 


3. In order to raise a trust, by the promise or agreement of 
a party, which a Court of Equity will execute, it must be 
founded on some meritorious or some valuable considera- 
tion. Yarborough et al. vs. West......cecececccccscccccsceee 471 


4. A trust of personalty may be created and proven by pa- 
FOl.. GME GE Gee vicescseccconncvensegnagtavedetsbeens 534 


5. No particular form of words is necessary to create a 
trust. It will be sufficient if the intention be manifest, 
that the donee shall not have the sole beneficial interest 
in the property. bid. 

6. A remainder in personalty cannot be created by parol, 
but a remainder of personalty in trust may be proven by 
a declaration of the trust, in writing, made by the trustée, 
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setting forth the nature and objects of the trust clearly 
and distinctly. Ibid. 


7. The answer to a bill in Chancery, filed by the party, charg- 
ing a remainder by parol in trust, against the trustee, 
which clearly admits the nature and objects of the trust : 
Held to be admissible to sustain the remainder, in an ac- 
tion by the cestui que trust, against the trustee, for the trust 
fund. Ibid. 


8. It was agreed between A and B, that if B would under- 
take the management of A’s affairs, and collect in certain 
funds due to her, that “B should retain out of the first 
money received, the amount of $1000—$500 of which 
was to be his then, and the remaining $500 he was to 
retain and use as his own, but at her death was to pay 
over to C, the amount of $500, without interest :” Held, 
that the agreement created a gift to B, in trust for the 
use of C, to be paid to C at the death of A, without ac- 
countability for interest. Ibid. 


9. Also, that the gift was perfected so soon as the fund 
was collected by B, and was then irrevocable. Ibid. 


10. Also, that in an action by C against B, for this fund, af- 
ter the death of A, a count charging that B was indebted 
to Cin so much money received from A, for the use 
of C, was sufficient to let in evidence, the answer of B 
toa bill in Equity filed by A against B, in which B sets 
forth the agreement before recited and admits the funds 
in his hands ; and farther that it was not a good objection 
to the admissibility of B’s answer, that the bill and decree 
in the case was not also put in evidence by C, the plain- 
tiff in the action. Ibid. 


See Assignments, 4 to8. Equity, 9, 10,11, 12,21. Ex- 
ecution, 2. Judgment, 3, 4. 
USURY.: 


1. The defendant is not bound to pay up the money lent, 
with lawful interest thereon, in order to entitle him to 
yread the answers of the plaintiff to interrogatories 
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taken under the Act of 1847, in support of his plea of 
usury. Zeigler vs. Scott, administrator............c00ssee0 


2. In Equity, the rule requiring the payment of the princi- 
pal and lawful interest, isa condition to the relief sought, 
and not to the discovery. Ibid. 

3. Although the usury could be proved by aliunde testimo- 
ny, still the borrower is not entitled to relief, except upon 
the terms of paying up the principal and legal interest. 
Ibid. 

4. Usury paid ona former contract may be pleaded as a set- 
off to the existing debt, provided it be not barred by the 
Statute of Limitations. Ibid. 

5. In an action of assumpsit for money had and received, 
the borrower can only recover the usurious gain or ex- 
cess. He isentitledto no more by way of set-off. Ibid. 


See Equity, 29. 
VENDOR AND PURCHASER. 


1, By the Common Law, unless there is an express agree- 
ment tothe contrary, the cost of the conveyance falls 
upon the vendee of land. Winter vs. Jones.......+++0++ 

2. Where H sold to A, a town lot with a restriction that it 
should not be used as a tavern: Held, that the restriction 
was valid. Holmes vs. Martin.......000.000008 anneeateneas 

3. A general conveyance may be limited by restrictive 
words in the same instrument. bid. 

4. It is competent for the vendor to convey the fee to the 
vendee, and reserve certain rights to himself, his heirs 
and assigns. Ibid. 

See Dower, 2, 3, 6. Ejectment, 1, 2. Equity, 15 to 19. 
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Fraudulent Conveyances, 1, 2,3. Judgment, 3,4. Sheriffs ° 


Sales, 2,3. Warranty, 1 to 9. 
VENDOR’S LIEN. 


See Sheriff’s Sale, 3. 
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VERDICT. 


See Criminal! Law, 3, 4. 
VOLUNTARY DEED. 


See Fraudulent Conveyances, 2, 3. 
WARRANTY. 


1. When land has been conveyed with covenants of war- 
ranty, and the land has passed by subsequent conveyances 
through the hands of various covenantees, the last as- 
signee in whose possession the land was when the cove- 
nant was broken, has a right of action against any or all 
of the prior warrantors, whether immediate or remote, 
for breach of covenant. Redwine vs. Brown et al....... 


2. The covenants of seizure and of right to convey, and 
that the land is free from incumbrances, are personal 
covenants, not running with the land or passing to the as- 
signee. The covenant of warranty, and the covenant 
for quiet enjoyment, are in the nature of real covenants, 
and run with the land conveyed, descend to heirs, and 
vest in assignees of the purchaser. Ibid. 


3. Does this distinction exist in this State, where all choses in 
action are assignable? Query? Ibid. 


4. The fact that the covenant does not name the assignees, 
does not prevent them from suing. Ibid. 


5. An assignee, notwithstanding he has taken a warranty 
from his immediate bargainors, upon eviction has a right 
to sue the original or any intermediate grantor upon his 
warranty. Ibid. 


6. Upon a conveyance without warranty, all deeds, warran- 
ties, covenants and other muniments of title belong to 
the grantee, as appurtenant and incident to the land 


granted. Ibid. 
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7. Real covenants, or such as run with the land, may be as- 
signed as well by arelease and quit claim, as by deed 
of bargain and sale. Ibid. 


8. The assignee under a Sheriff’s sale, is the assignee of 
the original party, as much so as if the latter had assign- 
ed to him directly. It is part of the debtor’s “right, 
title and interst in the premises.” Ibid. 


9. So too, of an official sale of real estate, made by an ad- 
ministrator under a license from the Ordinary, “ with all 
the rights, members and appurtenances thereto belong- 
ing, or in anywise appertaining,” the purchaser is put in 
the same situation that the intestate was in. Ibid. 


See Ejectment, 3. Equity, 16. 
WILL. 


1. Where a testator made his will disposing of his property 
to his wife and children then in life, and two years after 
the date of his will, had another child born, for whom no 
positive provision was made, and departing this life with- 
out altering said will: Held, that according to the pro- 
visions of the Act of 1834, the deceased must be con- 
sidered as having died intestate, notwithstanding such 
after-born child might be entitled to some portion of the 
estate under the will, on the happening of certain contin- 
gencies mentioned therein, under the general description 
of children. Holloman and another, executor, vs. Copeland 
Ctl FIR iicecceccnnceense cacesensdsansheypaeenbhaaenapeln’ 


2. Where a testator by his will devised to his wife, his house 
and lot in the town of LaGrange, during her natural life 
or widowhood, and also directed that ‘his wife should 
keep his house open to any of his children that may be, 
or have been indigent or unfortunate: ” Held, that the 
complainants who claimed to be indigent and unfortu- 
nate children of the testator, were entitled to have the 
house kept open for their benefit, during the natural 

life and widowhood of the testator’s wife, and no longer ; 
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and that to entitle them to maintain a bill in Chancery 
for relief under the will of the testator, they must show 
affirmatively on the face of such bill, that the widow is 
in life and unmarried. Davis vs. Reed..........seeeeeeeee 293 


3. Where testatrix by her will made the following be- 
quest: “I give and bequeath to my son, Robert W. 
Carlton, during his natural life, and at his death, to the 
lawful begotten heirs of his body, the following property, 
to wit: Aggy, a woman about thirty-two years of age, 
and the rest of her children, to wit: James, Caroline, 
Sarah, Manuel and John, and all their increase forever. 
Nevertheless, if the said Robert W. Carlton should die 
without an heir, then it is my desire that the above named 
and described negroes and their increase, be set free at 
his death:” Held, that the disposition of the property 
was good as an executory bequest, and that the children 
of Robert W. Carlton took the same as purchasers under 
the will, and not as heirs generally by descent. Carlton 
I IS RR cncdh fences scicsnissnpcicecs-ccccesscnces 495 


4. Where an instrument in the form of a deed purported to 
convey certain property therein named, in which the par- 
ty conveying “reserved to herself the use ofall the property 
during her natural life, then to go to the above named 
persons, and from thenceforth to be their property abso- 
lutely, without any manner of condition:” Held, that 
the instrument was a testamentary paper and not a deed. 
Syms vs. Arnold and Wife......csercsererecececeeseevecees 506 


See Manumission, 1, 2, 
WITNESS. 


See Evidence, 3 to 6,9,10,11. Practice Superior Court, 15. 

















